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The Special Public Meeting came to order at 9:00

a.m in Suite 220-5, 441 4th Street, N W, Wshington, D.C
20001, Ceoffrey H Giffis, Chairperson, presiding.

PRESENT:
GECFFREY (RIFFI S Chai r per son
ANNE MOHNKERN RENSHAW Vi ce Chai r per son
DAVI D LEVY Menber
Paul Hart Zoni ng Speci al i st
Beverl ey Bail ey Zoni ng Speci al i st
John Nyar ku Zoni ng Speci al i st
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9:16 a.m

CHAl RPERSON CGRI FFI S: Ckay. Good norning, |adies

and gentlemen. | wll call to order this Special Public Meting

of the 26th of March 2002 and M. Hart, when you are ready.

MR HART: Yes, sir. Good norning, Board Menbers,

Staff Menbers.

Notice for

This nmorning on March 26th a Special Public Meeting

Application 16843 of 800 8th Street, NW LLC

pursuant to 11 DCMR = 3103.2, for a variance for a nodification

of approved plans pursuant to BZA Oder No. 16498, solely to

all ow for

a

reduction in the approved nunber of parking spaces

under subsection 2101.1 (parking schedule) and 2117.4 (parking

space access) in an under construction office building in the

DY G 3-C District at premises 800 8th Street, N W (Square 404,

Lot 31).

12t h, 2002,
March 26t h,

Meet i ng.

After hearing the facts of the application on March
the Board determined that a decision would nade on

2002 at 9:00 a.m at this norning's Special Public

The Board encouraged the Applicant to provide

proposed Findings of Fact and Conclusions of Law by March 19th,

2002.

(202) 234-4433

Participating Board Menbers are M. Ceoffrey
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Giffis, Ms. Anne Renshaw, M. David Levy, M. Curtis Etherly,
Jr., and M. Anthony Hood.

The case is now before the Board.

CHAI RPERSON GRI FFI'S: Thank you very nuch, M. Hart
and let ne skip the introductions this norning and just junmp into
the public neeting because we're starting a little late and we
will get that when we call the public hearing together.

Board Menbers, as you renenber, M. Hart has

el oquently outlined what we were looking at and | would -- we had
suppl enental information also that | know all Board Menbers have
taken a | ook at. One was the resubmission of the -- let's call

it the parking matrix or the parking breakout of the area that
the Ofice of Planning put together.

As you recall, there was sone discussion and the
Ofice of Planning was saying that this was a detrinent to the

comunity and they have outlined conceivably avail able spaces in

the surroundi ng area. They also made, of course, the
point that some of those wll be built and therefore, not
necessarily available for the very long term That | see as a

smaller issue in terns of how that surrounding area will neet its
capacity for parking. There is quite a bit of potential
devel opment down there that could, in fact, accommodate all sorts
of new parking and | would just indicate the one piece that
wasn't discussed on that is the largest square that's bl ocked out

there which would be the new -- the old Convention Center and the
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redevel opnent of that. How that cones through obviously -- well
I don't know obviously but conceivably wll have sone parking
which is in close proximty as is the Metro Station.

However, we are looking at a variance, a variance
for parking. The test of which is one of our highest standards
in terns of area variances. Al t hough, of course, use is nore
difficult.

This was sonewhat problematic for ne |ooking at
this in that the level of which the relief is asked for and what
the relief is, in fact, asked for in terms of parking, | have
absolutely no problemwith and I think that trying to accommobdate
the flexibility of a building one, being very small and two,
being in a downtown central business district area in proximty
to Metro seens to make an awful | ot of sense

However, | do believe that we have -- | don't
believe | know that we have certain criteriumthat need to be met
and what | would like to do is have sone deliberation on that and
further discussion fromthe Board Menbers.

But, let ne draw one's attention which | fel
across in ny review of this is 2117.2 in the regulations which
points out the fact that required parking spaces shall not be
reduced in total extent after their provision except from the
BZA's approval and that approval would be and I'Il read here
“"Then only after proof that the parking spaces provided are no

| onger needed by reason of a reduction of enployees, seats, gross
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floor area or dwelling units or any other standard applicable to
the use set forth in the regulations provided that the BZA may
inpose any condition it shall deem necessary to assure the
addi ti onal parking spaces in case of subsequent increase."

| did, in fact, find sone help in that section
because | think the case is trying to be nade of the specific use
of this building with, in fact, the growh potential that is
needed which I think is a reality in any ownership or business.
It does speak to the fact that the use of the parking level is
essentially -- won't be wutilized, but can be utilized to
functions that are, in fact, specific to the institution.

Now, also in the submissions and | think we ought
to look some -- in the recent submissions from M. dascow, we
had an awful lot of case references and citings and |I think sone
clarification mght be needed in sone of those and |I think others
can pick it up if they found the sane.

The one that struck me, of course, was the self-
created hardship and | throw this out for | guess let's say the

level playing field then for discussions so that we're al

thinking in the sanme frame of m nd. I believe that M.
d ascow put together the case with -- actually, 1I'm not going to
cite all of the cases some of which were older and not

necessarily current and | think if we look at the self-created
hardship, | think -- and we have seen it in other cases that the

courts actually do | ook to that.
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| don't know if we need to go -- if we need to go

further in that. If | need to explain nyself, | can get into it.

But, let me hear from others if they are able at
this point. Qherwise, |I'll keep yameri ng.

MEMBER LEVY: M. Chair.

CHAl RPERSON GRI FFI' 'S Yes.

MEMBER LEVY: | don't want to speak specifically to
the point of self-created hardship.

CHAl RPERSON GRI FFI'S:  Ckay.

MEMBER LEVY: But, on the point of the variance

test for the nunber of parking spaces, | nean this is a property
that's already -- | struggle quite a bit with this whole issue of
par ki ng downt own. However, this is a property that's already

benefitted from a reduction in the requirenent due to the
proximty of the Mtro station. Additionally, it's received a
vari ance previously fromthe BZA

This is a building -- this is a property in which
the applicant is looking to both increase the square footage of
usabl e space and at the sane time reduce the anount of parking
and in looking at the nunber of enployees there now, the

potential nunber of enployees in that anount of square footage, |

think that the anmount of parking -- |'m hesitant to further
reduce the anount of parking from what's there now. | nean if
you look at -- they're tal king about having a very |ow percentage
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of parking spaces even for the 67 people that will be occupying
the space currently and those nunbers are going to go up. I
think the applicant testified that there would be expansion in
ternms of the nunber of enpl oyees.

| think that we're -- to further reduce, | don't
see the case for practical difficulty, you know, to further
reduce the nunber of spaces that are there now I'm nore
concerned about that than | am about any substantial detrinment to
the public good for the | oss of nine parking spaces.

However, given that there is going to be space in
the building that the applicant is going to be leasing out,
initially that's not needed, I'mreally having a hard tine seeing
the test for practical difficulty.

CHAl RPERSON GRIFFI'S: Wl l, sone of the discussion
on the record for the practical difficulty I think what you spoke
to that they are leasing out space and it did cone up in the
public hearing and the direct question was asked well, why can't
you just utilize that space and | think it was fairly accurately
and adequately stated that anyone, any business grows or it is,
in fact, dimnishing and going out of business. In the purchase
of a building you would, in fact, and | think this would be
general to nost everybody, you would purchase a building or
occupy and |l ease a building that would allow for the expansion.

But, | wunderstand what your -- | understand your

point of view with that. I think there was also substantial
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Now, the other side of that as was brought up is
that those enployees nmay change. However, it was | think
rebutted in the fact that they indicated that the nature of the
institution and who they enployee will be consistent. So, one
mght logically be able to assune that that statistic of driving
woul d be mai ntai ned t hroughout.

MEMBER LEVY: And, in fact, | think that the
transportation managenent plan that was prepared was very
thorough and in other circunstances would be very convincing.
However, | need to look to the zoning regulations to see whether
the case is, in fact, supported there specifically and it's
therein that |I find that the variance tests have not been net.

VI CE CHAl RPERSON RENSHAW M. Chai r man.

CHAl RPERSON (RI FFI'S:  Yes.

VI CE CHAl RPERSON RENSHAW | agree wth ny
col | eague, M. Levy, concerning his hesitancy to support -- well
| take it, his hesitancy to support this application. There is
space in the building that is available although the applicant
w shes to | ease that out.

M. dascow has made a point in his witings to
lean to a great degree on the extraordinary security concerns of
this applicant. W understand that. These are difficult times
but that, in itself, does not nean that we should ignore the

previous zoning or zoning relief that we have given this
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particular building when it cane before the BZA earlier.

| have a difficulty with this application because
there is space in the building to do what the applicant would
like to do in this sub-level space and | am also hesitant to

reduce the parking configuration in that building.

CHAI RPERSON GRIFFI'S:  Ckay. | do appreciate those
comrents and so, both of what 1'm hearing this norning is that
you feel -- the case that they nade for practical difficulty, in

fact, was that it was unduly burdensone for themto be forced to
maintain the B level or one of the levels of the parking when, in

fact, by their own program and institution it would not be used.

But, that doesn't -- what |'munderstanding is that
that doesn't come up to the level of test that you both feel are
needed for the variance.

VI CE CHAl RPERSON RENSHAW  That is correct.

MEMBER LEVY: | would agree with that, M. Chair,
and | think that the arguments -- they're sound arguments in a
different context and perhaps the context is anendnents to the
zoning regul ations rather than variance before the BZA. | nean |
think the -- the argunent of the proximty of the Metro and, you
know, I'mall in favor of people using Metro rather than driving.

| do it nyself.

CHAl RPERSON GRI FFI S Yes.

MEMBER LEVY: However, | need to set those strong
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feelings that | have personally aside and again look to the
zoning regul ations and | don't see the test having been net.

CHAI RPERSON GRI FFI S: And how do you address the
fact that actually parking relief was granted for this property?

W' ve spoken kind of around that.

MEMBER LEVY: Vll, | think, you know, in the
original case, the test was tied nore to the physical size of the
property itself and adjustments, appropriate adjustnents, were
nade. I think given the size of the site and the difficulty in
constructing the parking that would have been required and al so
| think it's appropriate that a reduction was given -- granted
the proximty to the Metro station

CHAl RPERSON GRI FFI'S: Yes.

MEMBER LEVY: At this point, the building's in
pl ace. The parking has been constructed. There's no difficulty
in constructing the parking. |It's there. The elevator's put in
pl ace. The configuration has been successfully constructed.

So, | think the test now goes to whether or not the
parking that's there should be further reduced and it all ties
back to this applicant and this particular applicant's use of the
property not to the property itself.

CHAl RPERSON CRIFFI'S:  Ckay. So, that statement is
saying to me that, in fact, the new owner wth the new
circunstances does not -- is not able to essentially utilize that

uni queness and that difficulty previously and cannot add to that
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in terns of it being unduly burdensome for their own parking
based on their program

MEMBER LEVY: Well, just that they can't tie back
to the original argunments which, | mnmean, there's already been a
vari ance granted --

CHAI RPERSON GRI FFI'S: R ght.

MEMBER LEVY: -- based on the original argunents

which were that it would be difficult to construct the building

in certain ways and at this point, the building -- you know, the
variances are granted. The building's built. So, | think those
argunents have been satisfied and | just don't see the

applicant's argunents rising to the level of the burden of proof
that's required in this case.

CHAl RPERSON GRI FFI'S:  Ckay. Anything el se?

|'m prepared to hear a notion then.

MEMBER LEVY: M. Chair, | would nove that we deny
the application of 800 8th Street, NW LLC pursuant to 11 DCOWR

3103.2, for a variance for a nodification of approve plans

pursuant to BZA Order No. 16498.

VI CE CHAlI RPERSON RENSHAW  Second.

CHAI RPERSON GRI FFI'S: Any further discussion?

Do you want to sunmarize, M. Levy?

MEMBER LEVY: Just to say that the applicant has
not met their burden of proof for a variance test. | think we've

adequat el y di scussed the issue at this point.
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CHAI RPERSON  GRI FFI S: Ms. Renshaw, do you have
anything to speak to?

VI CE CHAI RPERSON RENSHAW No, | would just call
the vote.

CHAIRPERSON GRIFFIS:  If | -- very well then. The
vote has been called. | would ask for all those in favor of the
nmotion to deny the application signify by saying aye.

(Ayes.)

CHAI RPERSON GRI FFI'S:  And t hose opposed?

VI CE CHAl RPERSON RENSHAW Do you have a proxy?

CHAI RPERSON GRIFFIS: | will be opposed and |let us
hear if we have proxies on this.

MR HART: You woul d be opposed?

CHAI RPERSON GRIFFI'S: | am opposed to the notion to
deny, M. Hart.

MR HART: There are two proxies on this vote, M.
Chair. One fromM. Curtis Etherly to deny and one from M. Hood
to deny.

The vote, therefore, reads 4-1-0 to deny this
application.

CHAl RPERSON GRI FFI'S:  Ckay. Thank you, M. Hart.

Let me just in final indicate that | think -- |
think this Board did have sonme difficulty. |  think our
di scussi on shows that. | think the issue is quite large wth

this in terns of the test for the variance and in nmany respects
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tal king about. It speaks to the real substance of it.
I think it can be clearly -- well, | would speak
for nyself that I -- | think that I would encourage anything that

worked towards reducing the driving necessity downtown and
getting people out whether that's done -- whether we have total
jurisdiction to acconplish that or not and whether, in fact, by
reducing parking that either exacerbates a problem creates a
problemor alleviates one is of great discussion.

But, | appreciate everyone has focused an attention
on this and this will end 26 March 2002 public hearing and we
will return within 15 mnutes | would indicate at -- yes, within
15. Thank you.

(Wher eupon, the meeting was concluded at 9:21 a.m)
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